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CAUSE NO. 199 596 97

DSC COMMUNICATIONS § IN THE DISTRICT COURT OF
CORPORATION, §

Plaiti :
v. § COLLIN COUNTY, TEXAS
EVAN BROWN, §

Defendant. § 219TH JUDICIAL DISTRICT

DSC’S MOTION FOR CONT]NUANCE OF DEFPNDANT EVAN BROW’N’S

TO THE HONORABLE JUDGE OF SAID COURT:

Pursuant to Texas Rule of Civil Procedure 166a{g), DSC Communications Corporation
(“DSC”) files this Motion For Continuance of Defendaat Evan Brown’s Motion For Summary
Judgment and Brief in Support and wonld respectfully show the following:

L
INTRODUCTION

Despite refusing to comply with the Court’s mandatory disclosure Injunction and denying
DSC meaningful discovery concesning the Sohntion, Evan Brown has filed a second Motion for
Summary Judgment. The sole factusl underpinping for his motion is his own self-serving affidavit,
Brown should not be permitted to thwart DSC’s discovery efforts and then file a Motion for

Summary Judgment asserting that DSC has no evidence to support its position. Accerdingly, DSC

requests this Court cantinue Brown’s Motion for Summary judgment until Brown provides DSC .

with a complete disclosure of the Solution, as previously required by the Court.

DSC's MOT]ON FOR CONTINUANCE OF DEFENDANT EVAN BROWN'S
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1L
ARGUMENT AND AUTHORITIES

A.  The Hearing On Brown’s Motian for Summary Judgment Should Be Continned.

DSC cannot fully and fairly respond to Brown’s Motion for Summary Judgment without
additional discovery. When a party is unable to respond to a motion for summary judgment because
of a lack of discovery, the party must file an affidavit stating why it cannot present evidence in
opposition to the motion for summary judgment. Tex.R.Civ.P. 166a(g). If the party seeking a
contimuance has been diligent in attempting to obtain discovery material to B cquse of action, yet no
disoovery has been obtained, it is an abuse of discretion for the trial court to deny the metion for
continuance. See Levinthal v. Kelsey-Seybold Clinic, P.A., 502 5.W.2d 508, 512 (Tex.App-Houston
[14th Dist] 1995, no writ) (holding that trial court had abused discretion by denying motion for
continuance of summary judgment hearing when respondent to motion for summeary judgment had
obtaimed no discovery on issues material to “proving his cauge of action™).
B. DSC Has Not Obtained Material Discovery Necessary To Prove Its Cause of Action.

DSC has obtained no discovery refated to the Solution. On June 30, 1997, this Court entered
2 Temporary Injunction Order (*“Temporary Injunction™) mandating, among other things, that Brown
discloze the Solution to DSC. (See Affidavit of Eric W, Pipker (“Pinker Aff. at__") at 3). Brown
has refused to comply with the Temporary Injunction and, in every material respect, ﬂlWﬂ;tttd DSC’s
attempts to discover the Solution. (/d.). DSC has been diligent in its efforts to obtain discovery.
(/d.). First, DSC sought and obteined a court order mandating disclasure of the Solution. (Jd.). In

addition, DSC has served twa sets of discovery on Brown, but has not yet received a disclosure of

PSCs MDT]ON FOR CONTINUANCE OF DEFENDANT EVAN BROWN'S
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the Solution.”/ (/d)). In connection with his refusal to respond to this discovery, DSC filed a motton
10 compel disclosure of the Solution, which Motion was denied (without prejudice to DSC’s right
to reurge the Motion) on the grounds that the relief sought would grant substantially the same relief
as that contained in the order from which Brown appeals. See T.RAP. 43(d). As a result of
Brown’s conduct, DSC has no information on the Solution other than the irformation Brown has
disclesed to the press.

C. DSC Needs Diseovery On Several Material Jasues To Defend Brown's Motion for
Summary Judgmaent,

Now, Brown attempts to use his refusal to comply with the Temperary Injunction or provide
meaningful discovery 2s a sword to defeat DS|C. Brown should net be permitted to deny DSC
disclosure and discovery and then assert that he wing because DSC has no evidence concerning the
Solution.

Brown argues two points in his Motion for Summary Judgment. First, Browsn contends that
the Solution is not an invention; therefore, the Solution is not covered by the Patent, Copyright, and
Proprietary Information Agreement (“Agreement”) he signed. Second, Brown contends that he has
“conceived” nothing. In support of these two arguments, Brown has pravided the Court with his
own affidavit, asserting the following facts;

. In 1973, well before my employment with DSC, Brown began mentally developing
an algorithm for [the Solution]. (See Affidavit of Evan Brown (“Brown Aff.”),
attached as Exhibit B to Defendsnt Evan Brown’s Motion for Summary Judgment
emd Brief in Support at 2).

. The Solution does nothing that cannot be accomplished mamally (74).

. Prior to going to work with DSC, Brown had a mental image of §0% of the ultimate
idea (Zd).

Y Responses to DSC’s second set of dissavery are not dne until October 20, 1997.

DSC’S MDTION FOR CONTBTUANCE OF DEFENDANT EVAN BROWN’S
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, In March 1996, Brown mentally pictured the remaining 20% of the [Solution] (&
at g 4).

. In April 1996, Brown sought a release from DSC to pursue the [Solution] (Jd).

- The [Solution] is only in his mind (/. at § 5).

. There is no computer program, computer model or any other tangible representation

of the Solution. Moreaver, he has not written the idea down on paper. In fact it

would take a month to simply write down the idea, which would take 400

single-spaced pages to document. (/4).
The success or fallure of Brown's motion (i e., whether the Sohtion 18 an “invention® and whether
it has been “conceived,” as those terms are used in Brown’s Employece Agreement) depends an the
tnrth and accuracy of these statements. For example, Brown argues that the Sohtion is not an
invention because he hag not written it down. Also, Brown argues that he has “canceived™ nothing
bacause “the [Sohition] is nothing more than the seed of an idea in Evan Brown’s mind.” (See
Brown’s Motion For Summeary Judgzment and Brief in Support at p. 4). However, in sharp contrast, >
Brown is willing to make specific and firm calcolations about the benefits the Bolution will afford
DSC, see “A Gm]r Maiter,” Dallas Moming News, May 2, 1997, attached as Exhibit 2 (Brown
stating that the Selution would save DSC “$1 billion in labor for rewriting” the cade and “about
3,200 man years of labhor™), and claims that it would take 400 single-spaced pages to memorialize
the Solution as presently constituted. (See Brown Aff., 7 5).

Brown's summar-y judgrnﬁrt motion depends almost exclusively on his own sredibility in
characterizing the Sclution as something that is not permanent, complete, or sufficiently developed.
See Brown’s Motion for Summary Judgment and Brief in Support at p. 15. However, Brown has
refused to provlde DSC with digcovery suffictent 1o test the truth of Brown's assertions in his

affidavit. DSC is entitled to discovery which will allow it to contest Brown's assertions and

DSC’S MDTION FDR GDNTINUANCE OF DEFENDANT EVAN BROWN’S
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demoanstrate the pomerous inconsistencies and factual disputes raised by Brown’s motion for
summery judgment. In short, DSC cannot fully and fairly respond to Brown’s Motion For Summary
Judgment unless it obtning discovery on the material factual issues identified above, (See Pinker Aff.
at Y 7). Accordingly, DSC secks a continuance of the hearing oa Brown's Motion for Summary
Judgment.
L
CONCLUSION

Far the foregoing reasons, DSC requests the Court continue Brown’s Motion for Summary
TIudgment unless and until Brown provides a complete disclosure of the Solution, as required by the
Court,

Respectfully submitted,

LYNN STODGHILL MELSHEIMER & TILLOTSON, L.L.P.

By: Z‘z—oé/

Michael P. Lynn, P.C.
State Bar No. 12738500
Eric W. Pinker

State Bar No. 16016550
John T, Cox I

Georgia Bar No.192530

750 North St. Paul Street
Suite 1400

Dallas, Texas 75201

(214) 981-3800 - Telephone
(214) 981-3839 - Telecopy

ATTORNEYS FOR PLAINTIFF
DSC COMMUNICATIONS CORPORATION

DSC'8 MOTIDN FOR CONT]NUANC‘E OF DEFT.NDANT EVAN BRDWN’S
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CERTIFICATE OF CONFERENCE

I hereby certify that on October 6, 1997, 1 attempted to resolve the subject matier of this
motion with coupsel for Defendant, but that no agreement could be reached, This motion is,

therefore, submitted to the Court for disposition.

Bric W. Pinker

FIAT

The above Motion to Compel Interrogatory Responses is set for hearing in the 219 Judicial
District Coutt on the ] day of October, 1997 st_2-30 o'clock _F_.m.

|

JUDGE PRESIDING '

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the above and foregoing
document has been served upon counsel for Defendant Evan Brown and Intervenor Lance Flores,
as identified below, on this the 6" day of October, 1997:

Via Telecopy: (214) 939-8787 Via Telecopy: (972) 548-3646
Richard A. Sayles, Esq. Dale Drake, Esq.

Eric D. Pearson, Esq. 110 East Davis, Suite 200
Sayles & Lidji, P.C. Post Office Box 1662

1201 Elm Street, Suite 4400 McKinney, Texas 75070-1662
Dallas, Texas 75270

Yia Telecopy; (214) 369-7732

Mr. Lance Flo

6514 Ridgecrest 204

Dallas, Texas 75231

= =

Bric W. Pinker
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CAUSE NO. 199-596-97

DSC COMMUNICATIONS § IN THE DISTRICT COURT OF
CORPORATION, §

PlaintifT, §
v. § COLLIN COUNTY, TEXAS
EVAN BROWN, g

Defendant. § 219TH JUDICIAL DISTRICT
STATE OF TEXAS g

COUNTY OF DALLAS §

BEFORE ME, the undersigned Notary Public, on this day personally appeared Eric W.
Pinker, who, being by me duly sworn, on his oath stated as follows:

L. My name is Eric W, Pinker, [ am a parmer with the law firm of Lynn Stodghill
Melsheimer & Tillotson, L.L.P. and I am one of the atiorneys of record for Plaintiff in the
above~styled and numbered cause of action. I have personal knowledge of the facts recited in this
affidavit. My personal kmowledge is derived from my position as one of the lawyers representing
Plaintiff.

2. DSC Communications Corp, (“DSC") cangot filly and fairly respond to Brown’s
Motion for Summary Judgment because Brown has failed to provide DSC with meaningful
distovery on material issnes raised in this case and, specifically, those issues raized in Brown's
Motion for Sunymary Judgment.

3. On June 30, 1997, this Court entered & Temporary Injunction requiring Brown to

disclose the Solution. Brown has refused to comply with the Temporary Injunction.

«Pagel
RAWTOOCIN 1 E5S70ADOCEPTHRER? AFP



OCT, 6.1997 11:81RM LSMT NO.E‘B:E' P.12-17

4. In addition to the Injunction, DSC has been diligent in its efforts to obtain a complete
description of the Solution through discovery from Brown. On June 19, 1997, DSC served it first
set of discovery requests on Brown, Included among this set of discovery were interrogatories
requesting a complete diselosure of the Bolution. Brown refused to respond to DSC’s inferrogatories
about the Sclution, forcing DSC to file a Motion to Compel. Although the Court denied this motion,
it did so without prejudice to NSC’s right to reurge this motion at a later date, and the Court
specifically premised its denial of the motion on T.R.A.P. 43(d), which prevents a trial court from
granting substantially the same relief as an order on appeal. Consequently, and despite its diligent
efforts, DSC has yet to obtain from Brown any disclosure regarding the Solution.

5. Brown has now moved for summary judgment arguing that the Solution is not an
“invention” and has not been “conceived” because the Solution has not been written down and is not
fully developed.

6.  Brown's argument relies on the following assertions found in Brown’s Affidavit:

. In 1975, well before my employment with DSC, Brown began mentally
developing an algorithm for [the Solution] (See Affidavit of Evan Brown,
attached as Exhibit B to Defendant Evan Brown’s Motion for Summary
Judgment and Brief in Support, (“Brown Aff. at §_ ") at §2).

. The Solution does nothing that cennot be accomplished manyally (Id,).

. Prior to going to work with DSC, Brown had a mental image of 80% of the
ultimate idea (Id).

. In March 1996, Brown mentally pichred the remaining 20% of the [Solution]
(K. at 9 4)-

. In April 1996, Brown sought a release from DSC to putsue the {Solution]
(Zd.).

. The [Solution] is only in his mind (/4 at | 3).

-Page 2
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. There is no computer program, computer model, or any other tangible
representation of his idea, Moreover, he has not written the idea down on
paper. In fact it would take a month to simply write down the idea, which
would take 400 single-spaced pages to document. (7d).

7. These factual assertions by Brown are material to Brown’s Motion for Summary
Fudgment. I short, Brown uses those factual assertions in an effort to characterize the Solution as
something which is vague, incomplete, impermanent, and not sufficiently developed to be an
“invention” that he “conceived.” In order to rebut each of thess premises, DSC needs (and, pursuant
to an existing Court crder, is entitled to) a full and complete disclosure of the Solution. At present,
DSC has oo evidence and i3 lef} to theorize and specnlate based on newspaper articles and a single
brief description of the Solution Cansequently, it is imperative that DSC have an opportunity to
conduct full discavery concemning the Solution. Unless DSC abtains a disclosure of the Solation,
its rights will be scverely prejudiced in responding to and defending against Brown's Motion for
Summary Judgment.

FURTHER AFFIANT SAITHNOT.

=z

Eric W. Pinker

SUBSCRIBED AND SWORN TO BEFORE ME thig 6* day of October, 1997 to certify

which witness my hand and official seal.
;Dnmeh %%vm

Notary Public, State of Texas

\ RHONDA K. POLVADO | :
NOTARY PUBLIC

tlt! of Texas

~Pape3
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Dallas, Texas, Friday, May 2, 1997
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CompanY. ﬁl’ed worker
wage court battle over
rights to software idea

By Linda Stewart Ball
Warre Horth Burwa of P Dates Marning News
PLANO — Evan Brown helicvea
he's fignred ant how to convert old
computer tangoage inoto an easler-
to-ase computer code, a process that
conid be worth many miflions of
Jdallars
' HI4 emplayer, DSC Communica
rons, agrees, and fired him becanse
he wonldn't give the company s
wdea. [t then sped him because he
refused to conceds the company’s
wnershi
‘ on !r!%w the dompany -5 seen-

ing to extend = temporary restrain- |

ing order preventing Mr. Browm
- from shnring, seiling or giving the
"invaluable trede secret” 1o ADYORe
other than DSC.

DSC is suing Mr. Brown for
Wwhat's in hig bead, as opposed 1o
claiming # tangible invention or ap-
plication written on paper.

“Par a layperson, it seems inter-
esting o say, ‘See those dbrain cells?
We own them.' But in the arex of
trade secrets, that's aof uncammon
at al},” said Robert Merges, co-direc-
tor of the Center for Law and Tech-
nology at the University of Califoy.
nia at Berkeley,

"Wea valne inveliectual
as 4 company,” sald Raymond T,
Adams, vice presidant of corparate
communications for DSC. “Oor em-
ployees ara charged with working
for the benefit of our shareholders
... and their fellow employees, In
[his case, this gentlaman had differ-
ent opiniony.”

My, Brown, accarding to the suit,
worked on saftware technojogy for
DSC's telecommnaications products

and-gystems for 10 yeary, He said he
provided technical support for
DSC'T customers.

AL issue i2 a soughtafier soft
Plensq see COMPANY on Puge 16A.
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é%mpia}n?,*fired workeF battle
over rights to software concept | |

Conplticd from Pags 1A,

Wahe, concept Mr. Brown says he
thought up on his own ume, strexy
?g&" it had pothiag to dg with

convert An ald computer
. lshiguage or execurable hinary
colgyrich as the one DSC and other

i
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2 Brown 2mid SC [ast summer
offecwk him & perceniage of that
sayig up to 52 million for his
idpa et “T

*We'value intellectual
property as a company.
Qur employees are
charged with working for
the benefit of our
shareholders . . . and
their fellow employees.”
— Raymond T. Adzms,

D8C vice president
of corponite comamnoicationy

DSC develops techpology and
murkets producty that connest
phone calld and moves information
from one place o anciher. It doss
that with complex telecommunice-
tons hardwars and software. A kay
pleca of DSC's hardware i3 a large
digital gwitching computer that &=
mudltansonsly raroutas thousands of
telephone connections. The aoft-
ware wsed to operate the switch 13
comprisad of millions of linus of
computer cods, much of which is

ATAR M BIoWE N
hey WAL tEd 10 Inclnde Nothr!
COg8 4150 gaid na." Mot

terma of an employmant agreemiont
Mr. Brown islgued when he was

hired on April 21, 1967, he wes e

quired to giva any inventiom,
whether “made or concelved,” o
DSC. According to the emtployment
pgreenient, that inventon of ides
remaing the exclagive property of
the company. While such agres-
menty are pretiy standard, fegal ex-
perts in inmllsctual property say
few pecple whao sign them are
aware of thelr potzntial impact,

The lawsnit states that ingtead of
giving DSC his idea, Mr. Brown de-
manded that the coempany pay him
additional money for the informa.
tion,

Mr. Brown suys that the compure-
er soltware concept did nm belong
to DSC, bocause "DSC is r

B A LR [y
, A0d [t WaAZ DOt DY Tesponsi

bilitg.” _
Although the suit claims that My,

Brown conceived of the conczpt
while wurking for DSC and that it’
was directly related to the compe.
ny's business, Mr. Brown sald the
1dea was samething e’ been work-
ing on since 1975, while still & stx-
dent ot Toxas ASM,

“4 friend of mine posad the
problem and |t was intrigning to
me," be sxid "] dida't think it waa
solvahle.”

But ant year, while driving back
rmm%b'rﬁm@w
ALLY [ ]

patent
Without waivipg its rights to the
informatton, the suit sxid that DEC
attempted to negotiate with Mr.
Bruwn for disclosure of hiy ides,
bat he refnsed thelr proposals and
threatehed 1o oarkst it in Enrope.

On April 11, tha fired bim,

“Tm got going to g3 into the
thooght processe? & to why we did
what we did sald Mr, Adams, the
DSC vice president. “We'll see how
the litigation mroyont”
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CAUSE NO. 199 596 %7

DSC COMMUNICATIONS 8§ IN THE DISTRICT COURT OF
CORPORATION, §

Plaintiff, g
v § COLLIN COUNTY, TEXAS
EVAN BROWN, g

Defendant. § 219TH JUDICIAL DISTRICT

ORDER GRANTING nsc: S MOTION FOR CON'I‘INUANCE OF

©On QOctober 7, 1997, the Court heard DSC’s Motion for Continuance of Defendant Evan
Brown’s Motion for Summary Jndgment and Brief in Support, and after considering the arguments
of counse), including the arguments presented in Defendant Evan Brown’s Response to DSC’s
Motion, and the pleadings on file in this case, the Court makes the following order;

DSC’s Motion for Continuance is GRANTED. Further procesdings on Brown’s Motion for
Summary Judgment are continved untll Brown has provided DSC with a foll and complete
disclosure of the Selution, or unti] further order of the Court,

SIGNED, this the ___ day of October, 1997.

Judge Curt Henderson

ORDER GRAN‘I‘D(G DSC’S MOTION’ FOR CONTII\TUANC!E OF
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