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CAUSE NO. 199-596-97

DSC COMMUNICATTONS § TN THE DISTRICT COURT OF
CORPORATION, §

Plaintiff, g
v. § COLLIN COUNTY, TEXAS
EVAN BROWN, g

Defendant. § 219TH JUDICIAL DISTRICT

DEFENDANT EVAN BROWN’S RESPONSE TO DSC’S MOTION FOR
NUANC SUPPORT

TO THE HONORABLE JUDGE OF SAID COURT:

Defendam Ev:;n Brown (“Brown") files this Response to DSC’s Mation for Continuance of
Defendant Evan Brown's Motion for Summary Judgment and Brief in Support and would
respectfully show the Cournt as follows:

INTRODUCTION

On April 24. 1997, DSC sued Evan Brown, its former cmployee. DSC contends that it owns
an idea in Evan BrM‘s mind based upon the termms of an Employee Patent, Copyright and
Proprietary Information Agreement (the “Agreement™)Brown signed one week after he began
employment with DSC, Brown recently filed a Motion tor Summary Judgment, alleging that the
portions of the Agreement upon which DSC bases its claims apply oaly to “inventions made or
conceived” by Brown whilc at DSC and that the idea in Brown's mind is merely an idea and not an

invention. Rather than respond to the Motion, DSC seeks o indefinitely postpone such a rcsponse_

until it has taken additional, unspecified discovery. Such a delay is unneccssaq’ andf y wammted




CAUSE NO. 199-596-97

DSC COMMUNICATIONS § IN THE DISTRICT COURT OF
CORPORATION, §
§
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§
v § COLLIN COUNTY, TEXAS
§
EVAN BROWN. §
N
Detendant. § 219TH JUDICIAL DISTRICT

DEFENDANT EVAN BROWN’S RESPONSE TO DSC’S MOTION FOR
CONTINUANCE AND BRIEF IN SUPPORT

TO THE HONORABLE JUDGE OF SAID COURT:

Defendant Evan Brown (“Brown™) files this Response to DSC’s Motion for Continuance of
Defendant Evan Brown's Motion for Summary Judgment and Brief in Support and would
respectfully show the Court as follows:

INTRODUCTION

On April 24, 1997, DSC sued Evan Brown, its former employee. DSC contends that it owns
an idea in Evan Brown's mind based upon the terms of an Employee Patent, Copyright and
Proprietary Information Agreement (the “Agreement”)Brown signed one week after he began
employment with DSC. Brown recently filed a Motion for Summary Judgment, alleging that the
portions of the Agreement upon which DSC bases its claims apply only to “inventions made or
conceived” by Brown while at DSC and that the idea in Brown's mind is merely an idea and not an
invention. Rather than respond to the Motion, DSC seeks to indefinitely postpone such a response
until it has taken additional, unspecified discovery. Such a delay is unnecessary and unwarranted.
For the reasons set forth more fully below, DSC’s Motion should be denied.

Defendant Evan Brown’s Response to DSC's Motion for Continuance and Brief in Support: Page 1




L DSC does not state what specific discovery it needs, what the discovery will reveal or
why it is needed.

In its Motion. DSC states with generality that it needs additional discovery before it can
respond to Brown's summary judgment motion. For example, DSC states in its Motion that “DSC
is entitled to discovery which will allow it to contest Brown's assertions and demonstrate the
numerous inconsistencies and factual disputes raised by Brown's motion for summary judgment.”
DSC’s Motion for Continuance at pp. 4-5. DSC also states that it cannot fully and fairly respond
to Brown’s Motion “unless it obtains discovery on the material factual issues identified above.” /i

DSC fails, however, 10 identity the gpecitic discovery it claims to need. Instead, it offers nothing

more than the unsupported, general statements of its attorney. Moreover, DSC fails to state what
facts or evidence it hopes to acquire through additional discovery. Finally, DSC fails to state why
such discovery is necessary before it can respond to Brown's Motion. Under such circumstances,
its Motion should be denied.

In Martinez v. William C. Flores, M.D., P.4., 865 S.W.2d 194, 197 (Tex. App.--Corpus
Christi 1993, writ denied). the court denied a continuance relating to a summary judgment when the
movant “did not explain what discovery he wanted. why it had not yet occurred. why it could not
occur before the submission date, or what it would prove.” Similarly, the court in Gubaldon v.
General Motors 876 S.W.2d 367, 370 (Tex. App.--El Paso 1993, no writ) denied a continuance
relating to a summary judgment hearing when the movant failed to identitv the witness he wanted
to depose. the issues to be covered during the deposition or what might be expected to be developed
as evidence with additional depositions. Because DSC has similarly failed to provide the Court with

such information. its Motion should likewise be denied.
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IL. DSC has taken extensive discovery which provides adequate information to respond
to Brown’s summary judgment motion.

DSC claims that it needs a continuance of the hearing on Brown’s motion for summary

judgment so that it can conduct additional discovery. In its Motion. DSC inaccurately states that it

has “obtained no discovery related to the Selution.” DSC’s Motion for Continuance at p. 2

(emphasis added). In reality, DSC has been provided with a wealth of information related to

Brown’s idea and has undertaken extensive discovery relating to the idea. Specifically, DSC has

been provided with the following information and discovery in the last year:

1.

!-.J

tad

10.

In April 1996, Brown described his idea to DSC’s in-house patent counsel, Larry
Sewell. in writing and submitted a request for a release to pursue the idea. See Exh.
A attached hereto:

In June 1996, Brown provided Sewell with a brief description of his idea in writing.
See Exh. B attached hereto;

In July 1996, Brown provided to DSC’s Wayne Jones and David Hinshaw further
details relating to his idea along with a proposal for the development of the idea. See
Exh. C attached hereto;

On May 2, 1997, DSC deposed Evan Brown for more than four hours;

in May 1997, DSC propounded its First Request for Production to Brown;

In June 1997, DSC propounded its First Set of interrogatories to Brown;

In September 1997, DSC propounded its Second Set of Interrogatories to Brown:
In September 1997, DSC propounded its Second Request for Production to Brown;
In September 1997, DSC propounded its First Request for Admissions to Brown,
consisting of one-hundred twenty two (122) separate requests and attaching sixty

(60) separate exhibits;

In Seprember 1997, DSC propounded its First Set of Interrogatories to Intervenor
Lance Flores: and
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1. In September 1997, DSC propounded its First Request for Production to Intervenor
Lance Flores.

Given the extent of the pre-trial information provided to DSC as well as the extent of the discovery
undertaken by DSC since its filing of the instant suit. its claim that it has obtained “no discovery”
related to Brown's idea is preposterous.

DSC’s alleged need for additional discavery before it can respond to Brown's Motion is
especially troublesome given the tact that DSC is the plaintift in this case. As one court has stated,
“courts view plaintifis as less likely than defendants to need continuances to fend off summary
judgment motions because plaintiffs have presumably investigated their own case.” Martines v.
William C. Flores. M.D.. P.4., 865 5.W.2d 194, 197 (Tex. App.--Corpus Christi 1993, writ denied).
This presumption is especially warranted in a case such as the instant one in which the plaintiff
immediately moved for and obtained a preliminary injunction.

DSC has been provided with a wealth of information relating to Brown's idea and has
undertaken extensive discovery relating to the idea. The information uncovered by DSC is clearly
adequate to respond to Brown's Motion. Under such circumstances, there is no need for further
discovery prior to the summary judgment hearing. See, ¢.g., Tenneco, Inc. v. Enterprise Products
Co., 925 S.W.2d 640, 647 (Tex. 1996); National Union Fire ins. Co. v. CBI Industries, 907 S.W.2d
517, 521-22 (Tex. 1996). DSC"s Motion for Continuance should be denied.

[II.  The alleged grounds for DSC’s Motion for Continuance are grounds that can be raised
in a response to Brown’s Motion for Summary Judgment,

The grounds upon which DSC bases its Motion for Continuance are grounds that can be
raised in a response o Brown’s Motion. Assuming the validity of its arguments, such arguments
can be asserted in its response and considered by this Court during a full hearing on Brown's

Defendant Evan Brown's Response to DSC's Motion for Continuance and Brief in Support: Page 4




Motion. There is stmply no basis for relieving DSC from the responsibility of filing a response to
Brown’s Motion.

DSC states in its Motion that Brown’s claim that his idea is not an invention *is in sharp
contrast” to other statements he has made to the press and to this Court. DSC’s Motion for
Continuance at p. 4. Assuming that such a contrast exists, DSC may point to the contrast in its
response as evidence that Brown’s claims are untrue. DSC also claims in its Motion that it “is
entitled to discovery which will allow it to contest Brown's assertions and demonstrate the numerous
inconsistencies and factual disputes raised by Brown's motion for summary judgment.” DSC’s
Motion for Continuance at pp. 4-5. Again. accepting DSC’s allegations as true, there is no reason
it cannot point out such “numerous inconsistencies and factual disputes™ in its response. Finally.
DSC states that it cannot fully and fairly respond to Brown's Motion “unless it obtains discovery on
the material factual 1ssues identified above.” Id If, as DSC claims repeatedly, such fact issues exist,
it may simply identify such issues in a response to Brown's summary judgment motion.

The arguments made by DSC in its Motion could easily have been made in a response to
Brown’s Motion. Rather than preparing such a response, however, DSC seeks to avoid its burden
as the non-movant on a motion for summary judgment. The Court should not sanction such a result.
DSC should be required to submit a response to Brown’s Mation. This Court will then have the
opportunity to fully consider DSC’s arguments on a fully briefed and developed record, will be able
to hear the arguments of counsel at the summary judgment hearing and will be able to give Brown’s
motion the serious and deliberate consideration it deserves. If DSC’s response reveals a difticulty
in challenging Brown's Motion due to a lack of discovery, the Court may deny the motion or defer
ruling until the additional discovery has been taken. If, however. as DSC claims. Brown's assertions
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are plagued by "numerous inconsistencies” and his Motion raises “numerous . . . factual disputes,”
DSC seemingly needs only to point out these facts in its response to defeat Brown’s Motion. In
either case. DSC should be required -- as is any non-movant on a motion for summary judgment --
to respond in a timely manner to Brown's Motion.

IV.  Given Brown’s clear right to prevail on his Motion, the delay occasioned by DSC’s
requested continuance would severely prejudice his rights.

As stated in Brown’s Motion. numerous cases hold that a mere idea is not an invention. See,
e.g.. Jumeshury Corp. v. Worcester Fulve Co., 443 F.2d 205 (1st Cir. 1971)(*courts will not consider
an idea to be an ‘invention” unti! it is made tangible™); dmoco Production Company v. Lindley, 609
P.2d 733 (Okla. 1980)(computer software system was not an invention subject to an employment
agreement governing the disclosure of inventions); {8, v. Dubilier Condensor Corp., 289 U.S. 178,
188 (1933)an invention is a “concept demonstrated to be true by practical application or
embodiment in tangible form™). Moreover. as stated in Brown's Motion, a party must demonstrate
more than a mere thought to demonstrate that an invention has been “conceived.” See, e.g.
Mahurkar v. CR. Bard, Inc.. 79 F.3d 1572, 1577 (Fed. Cir. 1996)(conception of an invention is “the
tormation in the mind of the inventor of a detinite and permanent idea of the complete and operative
invention, as it is hereafter to be applied in practice™); Amgen, /nc. Chugai Pharmaceutical Co., Lid.,
927 F.2d 1200, 1206 (Fed. Cir. 1991)(**conception requires both the idea of the invention’s structure
and possession of an operative method of making it™). Based on these and other authorities, Brown
is clearly entitled to a judgment in his favor as a matter of law.

During the pendency of this suit, Brown is prohibited from further developing his idea.

patenting or otherwise protecting his idea, marketing his idea or selling his idea. These constraints




are severely compromising Brown'’s ability to ever reduce the idea to tangible form and thereafter
profit from his work. The fact that Brown's idea is unfinished, untested and undocumented not only
supports Brown's Motion for Summary Judgment. it also demonstrates the urgency of resolving the
question of Brown's ownership rights to his own ideas. In fact, DSC has similarly claimed during
several hearings before this Court that there is a “race to the patent oftice”™ which necessitates a swift
and final resolution ot this dispute. Its recent retreat from this position in favor of a position of delay
calls into question the veracity of its earlier statements or, more likely, reveals its own uncertainty
as to the strength of its claims. In either case, this dispute should be quickly and finally resolved.
The first step to such a resolution is a timely ruling on Brown’s Motion tor Summary Judgment.

CONCLUSION AND PRAYER

As set forth above, DSC has failed to meet its burden on its Motion for Continuance. Its
Motion should therefore be denied and DSC should be required to file a timely response to Brown’s
Motion for Summary Judgment.

Respecttully submitted,

LSavs/

RICHARD A. SAYLES
State Bar No. 17697500
ERIC D. PEARSON
State Bar No. 15690472
SAYLES & LIDJI, P.C.
A Professional Corporation
4400 Renaissance Tower
1201 Elm Street
Dallas. Texas 75270
(214) 939-8700
(214) 939-8787 (tax)

Attornevs for Defendant
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregaing instrument has been served upon
all counsel of record on this ZIL day of October, 1997, pursuant to Rule 21a of the Texas Rules

of Civil Procedure.
i—-ﬂrm‘rﬁ/’

Lo~ ata
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MEMORANDUM
Apr 19,1966

TO: Larxy Sewell, DSC Legal Council for Intellectual Property

COPY: Gamini Desoyziéﬁsaélf/

EXHIBIT
FTRAOM: Evan Rrown

A

SUBJECT: Request for release on patent idea
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This idea was founded on a problem proposed by a friend working for El
Paso Natural Gas Co. The company lost part of their original source
code for a utility tax payment program and as a result, are not able to
retire their existing mainframe computer system.

I have dsveloped a method of convertin ary code
;g:g a bigh lgvel Source coge IrIorm us

The purpose of this idea is to take existipg
"Zeverse engines e intel. _ '
intelligence into a portable

nrograms and.
a” the

rams an

d "re-cod

This idea was developed from my own perscnal experience and on my own
time.

Since DSC is not in the business of software reverse sngineering and my
4ob at DSC does not involve revarse engineering, I request DSC release
me ta pursue a patent on this idea.

Thank you,

Evan Brown

Bvan Brown is here by granted a released by DSC Communications
Corporation to pursue this reverse enginesring idea. This idea hag been
judged to not meet the criteria specified in DSC’s "Employes Patent,
Copyright and Proprietary Information Agreement” datad and signed April
27,1987 by Evan Brown. e

DSC Legal Resprasantative
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MEMORANDUM EXHIBIT
Date: June -28,1996 5 B
To: Larry Sewell s
From: Zvan Brown
Subject: Brief description of patent "idea”

The "idea" which Evan Brown will patent solves the predblem aof
.converting executable machine code into a specified high leval
language. The process involves extracting ?cgic flow and data
refarences frem the executable machine cede. These refarences
are then used to produce a high level language scurce cods.
This is a simplistic overview but I fael it is sufficient at
this tima to demonstratae that my "idea" was not concsived from
the responsibilities of my DSC job functien and that DSC is rot
in the business of converting executable machine code into
high leval languages.

"This idea is of interest to DSC in that DSC has millions of lines
of Z8Q00 assemble language cods which DSC needs to convert to
the "C" programming language. I have discudded this with +ths
following pecple and thaey have all expressad interest in using
this idea:

Jim Donald CEC

Wylie Basham V.P. Switch Systems Grouo

Ron ward V.P. Technology

Dan Pinch . V.P. Motorola Division

Dave Hinshaw V.P. Switch Products

Gary Brown V.P. Marketing

Chuck Lans Director of Marketing

Dick Belots Director for Motorola Cellular
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MEMCRANDUM . .

July 17,1398

T0: Dave Hinshaw, “ayre Jones
- o .
THRCM: Zvan Brewn 2, ——— - —— P ————
3U3JICT: PToposal ta convert JSC’'s exeacutable 28000 cods ints

C language 3s0ucre ccde

.anguage. P done %o solve ths preolam tha ‘man companies
nave where =they are maintaining old and expensive data ;:cczssing

centars just ocecsuse thay are unable to migrate to newer computer
nardware hecauss thelr software i3 not partadle.

This process may te useful to 2SC for their 28000 microprocessor
pased products. DSC has been developing 28000 assembly language code
since the late 1970’y and this code is the core technology of their
switehinag products. The process [ have developed Ls capable of
converting the executable 3000 machine code into C language scurcs.

T believe that DSC will requize any 23000 co&o conversion =3 C languays
source ta cbtain ag much i{nfarmation as possible from any existing

assembly languags scurce code. This requirement goes beycond the simpl
executable cade conversioan :that my iaitial process sclved.

DSC’s software development eanvironment is extremly complax ia =hat
common sourcs modules have bean copled between groups over :tie years
and the contants of these source modules fave changed but the f£il
names have remained the same. This leads to the problem (in convertingy
~he 28000 executable machine code ints C language scurce) of ideatify:1
w“hich 28000 assemble language scuzce gcoes with each 23040 executabls
program, The problem i3 futher complicated by the need to have all
=he cocaverted C language scurce for a product have common shared
include files for data structures and messages.

My code conversion pracess is fully capable of addressing the problem
of identifying unique data references and producing commen Laclude
files acress a group of executablss such as 3 product relsase. The
code conversion process alse identifies poteantial problems in thae
axecutable code such as incoasistant data refersnces, unreachapls or
"dmad® code, mixed signed and unsigned arithmetic cperations, atc.

1f DSC is interested in usiag the pracesses which I developed cn ay

swn time and at my own expease, thea please consider the following
cerms and conditions.

EXHIBIT

E C

e ———



2SC Communicaticns Corporaticn (2SC) and Zvan 3rown
advance on the germg and canditions of nes
dacides 2 persuae or deciles NOT
Zvan 3rown.

Svap 3zswn Wwill caly
executaple cide .azo

TSAMS AND CONDITICNS

coth agrae in
3 0 Cases in which DSC aithar
-0 Fersus tie ldea developed by

descrize ine details of “is idea 2n how to

gL sQnvaer:
aigh level sourze code afier tr-e -erms and

agresments nave been signed. coadity,

Terms and Conditicns if JSC decides =5 persue the idea daveloped
oy Evan 3rown.

L)

2}

3)

4)

3)

6)

7)

3}

3)

The patent rights for Zvan 3rown’s idea for converting code
“1ll De co-cwned Dy bDoti Evan 3rown and DSC. 2SC will pay
the expenses for fillng and maiatajining the patent. )

Zvan Srown will gign an agreement with 2SC protecting DSC’'s interes|
by NOT providing this code conversion tachnology to any 3rd parties

which are in dizect competitign with 2SC’'s Z300Q microprocessar
based groducts.

Evan 3rown will sign an employement agrsement witk DSC for a misimu
Qf 2 years out not mors than 4 years. DSC will pay Zvan Brown a

signing bosus of one months salary for each year in ths employement
agreement. -

DSC will previde Zvan 3rcwn with a quiet office where ke caan wark
without being disturbed. Ia addition, 0SC will provide Bvan 3rown
with a forty thousand dollar budget for tile purchase of ccmputer
squipment and peripharals.

Evan Srowa will be assigned the iob possition of Principal Member
Tachnical staff (job grade 63) at a base salary of 5120,Q00 plus
any othar compensation or benuses normally paid for this possiticn.

DSC agreas ta pay Evan Brown 5% (f{ive perceat) of the net savings
for 0SC ocwned code which i3 coavertad until EZvaa 3zown nas Heen
oaid five million dollars. The Z8000 code developed for DSC’s
cellular switch product 2y Motorola will be concidered under this
agreament as 0SC cwned code.

With regard to 3lrd party markets, Zvan Brown will pay CsC

ran millictt dollars from the net profits generated based con a
fifty/fifty ’Elit' After DSC has been paid ten million dollars,
Evan Brown will be granted a relsass from DSC giving Svan Brown
all rights to the patsnt including all rights to f{Uturs iacome.

If this project delivery schedule is accelerated and more than
forty hours of effort is raquired from Evan Brown per week. tien
Zvan Srown will “e paid overtime on a straight time basis for all
hours worked over forty hours per week.

If 0SC decides to discentiaue tiis code conversion praject, Ivan 3r<
will te granted a release from DSC giving Evaa 3rown all rigats ta ¢
patent including all cights ta iacome.



T smy 4L,

Terms and Ccond

<208 17 33c decides NCT
Jy Zvan 3rewn.

S0 Dersye the .dea isveia;ed

1) 28C will STant Ivan 3rown 3

. Telsase :o
2 i3 own :ire and at -

Fersue angd Fatent h:g
$ ¢-n axpenca.

dey
2l Zvan Srawn will sign jreement wi:h a38¢C Protecting
Dy NCT Froviding thisg

0SC’s intaz,
-=<8 convargien tachnolegy =a any 3rd pareia
“Rich are :ia dizecs cempetition with DSC’s produces.

end of tarms and conditions -ee-.
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